The

Granite State Future
and how it bypasses

Elected Representation
Delivered to NH State Representatives
Legislative Office Building, Rm 308
October 22, 2013

NH Rep. Jane Cormier: jane4newhampshire@gmail.com or 603-781-5695
Ken Eyring: Ken@SouthernNH912.com or 603-434-4836

The video presentation on the Granite State Future which focuses on the loss of elected
representation/oversight was delivered to NH State Representatives on October, 22,
2013 by Representative Jane Cormier and Windham resident Ken Eyring. It can be
viewed at GovernmentOversite.com:
http://www.governmentoversite.com/man-street/government-expose/2013-10-22
During the presentation, excerpts from many documents were referenced and quoted.
To make it easier to follow along with the presentation, the following pages in this
document are comprised of those excerpted pages.
Also during the presentation, two websites were referenced; a Fox News story regarding
the HUD v. Westchester County lawsuit (http://www.foxnews.com/onair/hannity/2011/09/08/feds-accusing-nyc-suburb-segregation), and the Action Media
“Get Results” web page (http://actionmedia.org/ourWork.html).
If you would like to view the original documents in their entirety, please use the
following links:
1. The Granite State Future Agreement
2. Grant Application Narrative Statement
3. GSF HUD-1044 and HUD-1044 Continuation Sheet(s)
4. Grant Agreement Terms and Conditions
5. Notice of Funding Availability (FR-5500-N-33)
6. 2010 NH Analysis of Impediments
7. Detailed Scope of Work
8. Alton WFH Grant_April2013
9 Alton WFH_Grant_April2013_Exhibits_A_B_C (note: this has some blurry pages due
to bad digitizing/document compression)
10. GSF Frequently Asked Questions (Written by the RPCs)
The following pages show the excerpted documentation in the order they were
presented. Keep in mind that you will need to switch over to your web browser to view
the Fox News story and the Action Media web pages when they are discussed (links
above).
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LOSS OF ELECTED REPRESENTATION
The stated goal of the Granite State Future (GSF) program is to produce nine regional plans and one
integrated Statewide Development Policy Framework. The program is promoted as "grass roots" and
"bottom up", but nothing is further from the truth.
Instead, the socialistic ideologies to obtain equal outcomes for everyone (not equal opportunities), are
directed to regulate virtually every aspect of our lives… including housing, water, natural resources,
transportation, land use, economic development, energy, cultural and historic resources, public health,
education, environmental planning, energy and “climate change”.
The massive overreach of this program goes way beyond the original intent of regional planning for our
roadway infrastructure. Instead, the Regional Planning Commissions and their “partners”, have created a
mechanism for State and Federal Agencies, as well as Pay-to-Play Special Interest Groups, to have a direct
conduit into defining NH State Policy – bypassing (in most cases) our elected representatives. Those
policies will then be implemented by the GSF “Partner Agencies” as part of their contractual agreement for
participation in the program.
The organizational structure of the GSF Program was designed in secret by representatives of the program’s
partners. The charts below are incrementally built (step by step) to show the interrelationships between each
“partner”. The last chart reflects how the GSF power brokers have defined the structure to bypass our
elected government.
The “legally binding” documentation defines how this program is being implemented in New Hampshire.

One of the “Mandatory Outcomes” of the SCI program requires;
"Aligned federal planning and investment resources that mirror the local and regional strategies for
achieving sustainable communities."
– HUD NOFA (pg 60, “Mandatory Outcomes” section)
It is mandated that the local and regional plans must mirror federal planning. When this HUD mandate is
combined with the GSF overall goal listed above (nine regional plans integrated into one Statewide Policy
Framework), the result will be all plans for Local, Regional, and State will be aligned with HUD’s Federal
Planning for achieving sustainable communities.

This is a top-down program. It is not a grass roots, “advisory only” program as proponents claim.
"HUD is committed to ensuring that programs result in the achievement of HUD’s strategic mission.”
– HUD NOFA document (pg 63)

The RPCs are comprised of hired bureaucrats, and appointed representatives from each
member town. The RPCs operate one level removed from local elected government.

The GSF/SCI program provides a conduit for Federal and State Agencies to DIRECTLY integrate their
policies into each Regional Plan. Conversely, each Regional Plan will be integrated back into the Federal and
State Agency partner programs. This enables DIRECT Federal and State (unelected) bureaucratic input
into local, regional and Statewide policy planning and implementation with little to no oversight from
local and state elected government.

Hand-picked Special Interest Groups were chosen by a secret committee to become a Pay-To-Play partner
These Special Interests are now empowered with direct input into the local, regional and statewide planning
process… again, with little to no oversight from local and state elected government.

.
The provisions that bypass our local and state elected representatives, and empower direct input from
Federal Agencies, Special Interest Groups and the RPCs into statewide policy are violations of the NH
Constitution; Article 2 [Natural Rights], Article 7 [State Sovereignty] and Article 8 [Accountability of
Magistrates and Officers; Public’s Right to Know].
The structure of the GSF program was designed by the TLU Roundtable, which meets in secret with no
history of meeting minutes for public review. The TLU Roundtable is comprised of people that represent
virtually all of the GSF program’s State Agencies and “Pay-To-Play partners -- giving these organizations a
considerable amount of non-public, unelected bureaucratic influence/control over local, regional and
statewide policy planning and implementation.
The Statewide Policy Committee will incorporate the work of the TLU Roundtable. This committee is
comprised of unelected bureaucrats and operates two levels removed from local elected government.

The Executive Committee is empowered with overall decision-making authority.
“The Executive Committee comprised of the nine RPC Executive Directors, will serve as the overall
decision-making body to allocate resources, set goals, guide program alignment between regions, monitor
progress, establish common methodologies, ensure overall coordination and efficiencies, and resolve
differences.”
– GSF Agreement (pg 4/12)
The Executive Committee is comprised of unelected bureaucrats and operates three levels removed from
local elected government.

Each participating town has appointed representatives to their respective RPC, WHETHER OR NOT they
sign the GSF Agreement. Towns are enticed to sign the Agreement so they can “have a seat at the table”,
even though there is no guarantee that signatory towns will have representation on any of the committees.
By signing the Agreement, towns commit to implement the plan – before it is defined.

The Organizational structure was designed in secret. The planning process excludes direct input from
virtually every elected official; Selectmen. Planning Board, State Reps, Senators and Executive Council.

Phase 3 of the GSF Program is implementation by the “Partner Agencies” (both NH State and Federal).
“The EC (Executive Committee) will seek endorsement of the plan by the NH Council on Resources
and Development, predominantly comprised of NH SCI state agency partners, which will help
to ensure that state agencies institutionalize the plan and that sources of funding align with
the plan.”
- GSF Detailed_ScopeofWork document (pg 16/16)
Mr. Bernie Campbell, Windham’s Town Attorney made the following statement;
“In fact, a study of the ‘Scope of Work’ document available at the NRPC website reflects an anticipated
‘final implementation’ phase which includes an expectation that State funding initiatives will align with
the outcomes as called for in the adopted Statewide plan. These ‘consequences’ are not related to the
agreement to participate, but most certainly could be consequences of the final outcome."
The local, regional and state plans that are produced under this program, must align with federal plans.
"HUD is committed to ensuring that programs result in the achievement of HUD’s strategic mission.”
– HUD NOFA document (pg 63)

The following programs/organizations are GSF partners. Each organization has direct input into
local, regional and state policy via their unelected/appointed members, bypassing our elected
government representatives.
Federal Partner Programs (identified as “integration opportunities”)
Unified Planning Work Program Federal Highways
HUD 2010 Community Challenge Grant
FEMA Hazard Mitigation and Fluvial Erosion Planning
NTIA Funded Broadband Mapping & Regional Needs Assessment Planning
U.S. Economic Development Administration (EDA)
Special Economic Development and Redevelopment projects
U.S. Environmental Protection Agency
USDA Rural Community Development Initiative grant
National Oceanic & Atmospheric Administration (NOAA)
Federal Highway’s Safe Routes To Schools
Climate Impact Assessments funded by NOAA, National Science Foundation, and the NHCF
Granite State Future “Pay-to-Play” Special Interest Partners
ActionMedia – (ActionMedia.org - Public Relations Firm)
University of New Hampshire – (Carsey Institute - NH Listens)
NH Charitable Foundation – (TLU Roundtable)
Conservation Law Foundation (I-93)
Healthy Eating Active Living
Community Development Finance Authority
Family Assistance Advisory Council of NH
NH Department of Environmental Services
NH Department of Transportation
NH Housing Finance Authority
NH Department of Cultural Resources
NH Employment Security
NH Department of Health and Human Services
NH Department of Resources and Economic Development
NH Office of Energy and Planning
NH Community Loan Fund
NH Creative Communities Network
NH Municipal Association
Other State Partners
NH Energy and Climate Collaborative
RPCs (appointed - advisory only)
Cities, Towns, Counties (appointed representatives only)
For more information please contact Ken Eyring at 603-434-4836 or Ken@SouthernNH912

2nd Report of the L and Use/T ransportation V ision Sub-committee
Our first conclusion was that there needs to be an over-arching vision for the State of New
Hampshire as a whole, not just a land use/transportation vision. We felt it needed three parts: A
statement of breaking away from previous contexts, a statement about what the results would
look like, and a notice that it was of critical importance to do this so as to position New
Hampshire to be able to adapt to a changing and uncertain future. To that end, we offer the
following:

policies, practices, and choices that foster sustainable patterns of development, so as to:
Conserve our working forests;
Assure the availability of open space for agricultural production;
Protect our high quality drinking water and watersheds;
Foster more compact development;
Create safe, healthy neighborhoods with homes affordable to all;
Stimulate vibrant downtowns and village centers as important social and
economic hubs;
Provide strong, locally-based economies;
Continue the New Hampshire tradition of neighbors helping neighbors.
These actions will enable New Hampshire communities to support the well being and meet the
changing needs of our citizens, to reduce our reliance on fossil fuels, to preserve our natural
resource systems, and to become economically resilient.
The thinking is that this Vision needs to be embraced broadly, and should guide many, many
efforts in New Hampshire: Climate Change Taskforce, conservation efforts, EESE Board, local
communities and boards: every single player with an impact on the future of New Hampshire!!
T he Implementers
Within the specific area of Transportation and Land Use, in order to move forward, there needs
to be better support of and dedication to the following, including, at a minimum:
Transportation Management Agencies
NH Rail Transit Authority
State, County, Local government entities, abiding by the principles of RSA 9-B
Regional Planning Commissions
Improved funding for LCHIP, HCCP, similar programs
Others

2
T he K eepers of the F lame
Thinking more broadly, there needs to be called into existence a Keeper of the Flame for
Transportation and Land Use issues. It might be convened by the Governor, by the Legislature,
or by the mutual agreement of several self-appointed entities. The Keepers group needs
representatives from three groups at a very high level, the representatives being entities with
political clout, leadership, authority, and the ability to spend or distribute money. The
overarching goal of this Keepers group should be to see that increasing portions of New
needs are being met by in central places, from
Downtown Manchester to Center Sandwich to Downtown Colebrook, as opposed to in the
countryside surrounding those central places.
The Keepers might be organized as follows:
Government E ntities, such as:
NH DES
NH DOT
NHHFA
LGC
RPCs, etc.

NH
K eepers of
T he T/L-U F lame
Private E ntities, such as:
BIA
NH Travel and Tourism Council
NH Home Builders
NH Realtors
CIBOR
NH Businesses for Social Resp.
Transportation operators
Etc.

Non-Profits, such as:
TMAs
Forest Society
The Nature Conservancy
Easter Seals
Housing advocacy groups
Etc.

In order to come to the table as a Keeper, an organization would have to have endorsed the Vision as an
operating principle of its
. Failure to perform could possibly be subject
to challenge by other members.
The Keepers should meet quarterly to share progress and concerns. They should issue an annual report
that outlines their work, and which demonstrates progress towards increasing the number of central
place housing units that are being created.
T he Really Big V ision
These Keepers need to meet with other Keepers on a regular basis to weave the silos together:
Annually, bi-annually, or tri-annually as may be appropriate, but regularly.
JHT, Revised with group comments through 8/10/10

Subject: RE: NH RSA 91-A Request 2 of 2
From: "Kerrie Diers" <KerrieD@nashuarpc.org>
Date: 09/27/12 10:19 PM
To: "Ken Eyring" <Ken@SouthernNH912.com>, "Karen Baker" <KarenB@nashuarpc.org>
CC: "Tim Roache" <TimR@nashuarpc.org>, <michael.a.delaney@doj.nh.gov>

Ken
$
We$do$not$have$minutes$from$the$TLU.$We$have$provided$the$mee7ng$notes$and$work$products$to$you.$The
TLU$was$an$ad=hoc$commi>ee$convened$by$the$NH$Charitable$Founda7on$which$is$not$a$public$agency$or
public$body.$We$have$provided$the$informa7on$to$you$because$they$are$considered$governmental$records$that
were$received$by$our$oﬃce.
$
The$commi>ee$members$can$be$found$in$this$document$on$line:$h>p://granitestatefuture.org/ﬁles
/9613/4637/4268/StatewideAdvComm.pdf
$
Kerrie
$
$
$
From: Ken Eyring [mailto:Ken@SouthernNH912.com]
Sent: Thursday, September 27, 2012 10:07 AM
To: Karen Baker
Cc: Kerrie Diers; Tim Roache; michael.a.delaney@doj.nh.gov
Subject: Re: NH RSA 91-A Request 2 of 2

$
Dear$Karen,
In$addi7on$to$the$TLU$Roundtable$mee7ng$minutes$that$appear$to$be$missing,$I$also$do$not$see$a$list$of$the
members$of$this$commi>ee$(as$requested).$$I$had$expected$to$see$the$members$listed$online,$similar$to$what
the$NRPC$has$posted$on$your$website$(link$below)$==$but$it$is$nowhere$to$be$found.
h>p://nashuarpc.org/aboutnrpc/staﬀ.htm
In$fact,$the$members$of$all$of$the$commi>ees$and$their$contact$informa7on$is$not$posted$anywhere$online$at
the$GraniteStateFuture.org$website.$Would$you$please$tell$me$where$I$can$ﬁnd$this$informa7on?
Thank$you,
Ken$Eyring
$$
On$09/26/12$04:36$PM,$Ken$Eyring$wrote:
Dear$Karen,
Thank$you$for$these$documents.$$As$I$men7oned$in$my$previous$email,$I$will$look$them$over$and
follow$up$with$any$ques7ons$I$have.$$Upon$a$quick$glance,$it$appears$you$did$not$include$any
mee7ng$minutes$for$any$of$the$mee7ngs$==$I$see$the$mee7ng$agendas$but$not$the$minutes$for
each$mee7ng.$$If$my$assump7on$is$correct,$can$you$please$send$me$all$mee7ng$minutes$as$well?

Best$regards,
Ken
On$09/26/12$03:35$PM,$Karen$Baker$wrote:
Ken,
$
Per$your$request$and$as$men7oned$in$my$ﬁrst$email,$you$would$be$receiving$2
emails$containing$your$request$due$to$the$ﬁle$size.
$
Thank$you
$

Karen M. Baker
Program Assistant
Nashua Regional Planning Commission
9 Executive Park Drive, Suite 201
Merrimack, NH 03054
Ph: 603-424-2240 – Fax: 603-424-2230
$
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Transportation/Land Use Working Group
Participants: Thursday, July 8, 2010
Kevin Peterson

(NH Charitable Fdn) (contact)

Kelly Clark

(AARP)

Melissa Hoffer

(Conservation Law Foundation)

Becky Ohler

(NH-DES)

George Campbell

(NH-DOT)

Cliff Sinnott

(Rockingham Regional Planning Commission)

Will Abbott

(Society for the Protection of NH Forests)

Ben Frost

(NH Housing)

Roger Stephenson

(Clean Air-Cool Planet)

Gabe Zoerheide

(Upper Valley Transportation Management Association)

Roger Hawk

(Plan NH)

Anne Duncan Cooley

(Upper Valley Housing Coalition)

Chris Skoglund

(NH-DES)

Stacey Doll

(NH Climate Collaborative)

Kerrie Diers

(Nashua Regional Planning Commission)

Jeanne Ryer

(Endowment for Health/State Coordinating Council on Transportation)

Sonke Dornblutt

(UNH Institute of Disability)

Joanne Cassulo

(NH-OEP)

Bill Norton

(Norton Asset Management, Concord 20/20)

Rhett Lamb

(Keene Planning Director)

Carolyn Russell

(NH-DES)

Dick Ober

(NH Charitable Fdn)

Jeffrey Taylor

(Jeffrey Taylor Associates; meeting facilitator)

The group has come together to examine what is needed to monitor, advocate for, and help implement
the transportation and land-use elements of the Climate Action Plan.
Vision Document is in process. Vision document is intended to get organizations, agencies, to buy into a
broader vision for the state. See following page.

WFH Grant Conract_Alton_April2013_pg1

HUDGrant_NHHFA_CPG_pg1_ScopeOfWork_Exhib_A
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that are being targeted to be addressed, the long-term outcome desired for the region, and the
element of the regional plan that will attempt to address that issue. It further allows the applicant
to specify to benchmarks toward completion of each element of the plan at 6-, 12-, and 24-month
intervals. The form should be reinforced by a narrative in the proposal (10 points) that describes
the vision of the applicant detailing how it anticipates that the mandatory outcomes (and
additional optional outcomes selected) will be addressed and what the impact will be of these
outcomes being the focus of the proposed planning process. Together, these data should develop
a clear framework for evaluation of applications for grant resources, and will provide a
consistent basis for measuring the progress of awardees. These benchmarks will be incorporated
with
a. M andatory O utcomes from the C reation of a Regional Plan for Sustainable Development
(1) Creation of regional transportation, housing, water, and air quality plans that are
deeply aligned and tied to local comprehensive land use and capital investment plans.
(2) Aligned federal planning and investment resources that mirror the local and regional
strategies for achieving sustainable communities.
(3) Increased participation and decision-making in developing and implementing a long
range vision for the region by populations traditionally marginalized in public planning
processes.
(4) Reduced social and economic disparities for the low-income, minority communities,
and other disadvantaged populations within the target region.
(5) Decrease in per capita VMT and transportation-related emissions for the region.
(6) Decrease in overall combined housing and transportation costs per household.
(7) Increase in the share of residential and commercial construction on underutilized infill
development sites that encourage revitalization, while minimizing displacement in
neighborhoods with significant disadvantaged populations.
(8) Increased proportion of low and very low-income households within a 30-minute
transit commute of major employment centers.
b. A dditional potential outcomes from establishing a Regional Plan for Sustainable
Development include, but are not limited to:
(1) Transformation of isolated, opportunity-poor, highly segregated areas into diverse
neighborhoods that are open and accessible to good jobs, good schools and good environments;
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PART I
A.

INTRODUCTION

Forty-two years ago, at the height of the civil rights movement and in the wake of
the assassination of Dr. Martin Luther King, Congress passed the Fair Housing Act.1 The
original Act prohibited housing discrimination on the basis of race, color, national origin
and religion. The law was subsequently expanded to prohibit housing discrimination on
the basis of gender or sex (1974), disability and familial status (both in 1988).
New Hampshire enacted RSA 354-A, the Law Against Discrimination, in 1965,2
no doubt influenced by the landmark federal Civil Rights Act of 19643 which, among
other things, created an explicit legal obligation to provide equal access to housing for
certain groups of people (protected classes). State protected classes include the seven
federally protected classes (race, color, national origin, religion, gender, disability and
familial status), and also ban housing discrimination on the basis of age, marital status,
and sexual orientation.
Sadly, housing discrimination has not been eradicated in the several decades since
these historic laws were passed. The legislation has been successful to the extent that it is
now common public knowledge that it is illegal to discriminate against certain groups of
people in housing. Yet housing discrimination still occurs, albeit often more subtly and
therefore more difficult to detect and expose. For this reason, states and particularly the
federal government have continued to devote resources and funds to address housing
discrimination.
The U.S. Department of Housing and Urban Development (HUD) plays a major
role in promoting equal access to housing. One of the many ways it does this is by
requiring that most grantees of HUD funds certify that they are affirmatively furthering
fair housing.4 HUD defines this requirement as a three-pronged obligation to:
1.
2.
3.

Conduct an analysis to identify impediments to fair housing choice
within the jurisdiction
Take appropriate actions to overcome the effects of any
impediments identified through the analysis
Maintain records reflecting the analysis and actions taken in this
regard.5

New Hampshire is a recipient of HUD funding and is therefore required to
document that it is engaged in efforts to affirmatively further fair housing.
U.S. v. Westchester County,6 a recent federal court case, makes it clear that these
obligations are to be taken very seriously and that local and state government officials
can no longer “gloss over” the civil rights certifications they execute when accepting
1

Title VIII of the Civil Rights Act of 1968, 42 U.S.C. §§ 3601-3619 (1968).
N.H. REV. STAT. ANN. § 354-A (1965).
3
42 U.S.C. § 2000e et seq. (1964)
4
U.S. DEPT. OF HOUS. & URBAN DEV., FAIR HOUSING PLANNING GUIDE, 1-2 (Vol. 1 1996).
5
Id. See also, 24 C.F.R. §§ 91.425(a)(1)(I), 570.601(a)(2).
6
U.S. ex rel. Anti-Discrimination Center v. Westchester County, 495 F. Supp. 2d 375 (S.D.N.Y. 2007).
2
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federal community and housing development funds. Westchester County, New York was
successfully sued by the United States and a housing discrimination organization under
the federal False Claims Act, alleging that the County had falsely certified that it was
engaged in activities that affirmatively furthered fair housing while in reality, County
policies and practices actually contributed to racial segregation. This case, discussed in
more detail in Part III, should motivate state and local governments to conduct more
meaningful analyses of patterns of segregation and structural impediments to full and
integrated access within their communities.
Our state must be poised to meet the challenges of changing demographics in a
weakened economy. Ensuring access to housing choice and opportunity for all New
Hampshire residents is not an easy task. Impediments to fair housing, particularly
structural ones, are often not easy to recognize or analyze. It is our hope that the 2010
Update to the Analysis of Impediments to Fair Housing in New Hampshire (“2010
Update”) will provide constituents, government officials, housing policy leaders, and
others with a roadmap for addressing the obstacles that still allow housing discrimination
to exist in New Hampshire.
B.

EXECUTIVE SUMMARY

The 2010 Update represents the third comprehensive statewide review of
obstacles to fair housing undertaken since 1996. This publication is an update of the 2004
Analysis of Impediments to Fair Housing in New Hampshire (“2004 Update”) and covers
data for the years 2004 through 2009. It is the second time that New Hampshire Legal
Assistance (“NHLA”) has produced the AI under contract with New Hampshire Housing
Finance Authority (“NHHFA”) and the New Hampshire Community Development
Finance Authority (“CDFA”).
Scope of Investigation
In preparing the 2010 Update, we engaged in the following activities:
1.
Expanded review and analysis of demographic information;
2.
Inclusion of review and analysis of hate crimes, immigration
patterns, and housing lending patterns;
3.
Review of fair housing resources in New Hampshire;
4.
Compilation of fair housing complaint data;
5.
Review and discussion of relevant legal developments;
6.
Summaries of impediments facing particular protected class
groups;
7.
Identification of additional impediments;
8.
Review of actions taken to address impediments cited in the 2004
Update;
9.
Recommendations to address impediments;
10.
Implementation and analysis of an extensive survey and two focus
groups;
11.
Inclusion of appendices containing other pertinent material.

2
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D.

AUTHOR BIOGRAPHIES

Christine C. Wellington, Esquire: Chris is the principal author of the 2010 Update and
was also one of the authors of the 2004 Update. She is the managing attorney of NHLA’s
Manchester office. An attorney with a background in private and non-profit practice, she
has broad expertise in program management and development. In addition to managing
the Manchester office, Chris practices primarily in the area of housing and housing
discrimination law. Her law degree is from New England School of Law in Boston where
she graduated cum laude.
Daniel J. Feltes, Esquire: Dan designed the Fair Housing Survey and focus group
formats, conducted research and analysis of fair housing impediments, and wrote Part II
of the 2010 Update. He is a staff attorney with NHLA in its Concord office. For the past
four years he has represented low to moderate income persons and families on a variety
of issues, including access to housing, evictions, housing discrimination, public utilities,
public benefits, employment law, and unemployment compensation. He has previously
gained experience at a number of survey research organizations, and he has taught
statistics and economics courses. He received his Juris Doctor from the University of
Iowa, and a Master’s Degree in Public Policy from Georgetown University.
Elliott Berry, Esquire: Elliott wrote about local land use controls in Part IV of the 2010
Update and also served as an editor. He is the managing attorney of NHLA’s Nashua
office. Elliott has worked for NHLA for over thirty years and has gained prominence for
his legal and legislative work, particularly in the areas of housing law and policy. He has
been lead counsel on many groundbreaking appellate cases, including Britton v. Chester,
a landmark affordable housing decision codified under the RSA 674:58 et seq., the new
Workforce Housing Law referenced in Part III of this document. He has received
numerous awards and has served on numerous committees and boards, and is currently a
member of the New Hampshire Judicial Selection Commission. Elliott earned his law
degree at Boston College.
Christine Lavallee, Esquire: Christine Lavallee served as an editor of the 2010 Update.
She is the Housing Justice Project Director. She manages NHLA’s housing law program
and coordinates its fair housing work, which is her primary practice area. She also
handles Ch. 13 bankruptcy cases and eviction defense, as well as engaging in many
community outreach efforts. Christine graduated cum laude from Suffolk University Law
School.
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PART III
FAIR HOUSING LAW UPDATE
Since publication of the 2004 Update, there have been several important legal
developments at both the state and federal level which either directly or indirectly affect
fair housing law or protected class members.
A.

FEDERAL LAW DEVELOPMENTS
1.

United States ex rel. Anti-Discrimination Center v. Westchester
County, New York

The obligation of recipients of federal housing and community development funds
to affirmatively further fair housing principles was made dramatically and abundantly
clear in this case.50 In 2006, a fair housing organization sued Westchester County, New
York alleging that its officials falsely certified that the County was in compliance with its
obligations to affirmatively further fair housing. The United States government joined the
lawsuit supporting the plaintiff’s assertions that, in fact, instead of advancing integration
and fair housing, Westchester County policies were actively promoting racial segregation
by concentrating affordable housing developments in areas where African-Americans
were already highly segregated and avoiding development in traditionally White
communities.
In a preliminary decision, the U.S. District Court for the Southern District of New
York held that a “government entity that certifies to the federal government that it will
affirmatively further fair housing as a condition to its receipt of federal funds must
consider the existence and impact of race discrimination on housing and opportunities
and choice in its jurisdiction.”51 The case subsequently settled with damages and
attorneys fees totaling in the millions; a temporary suspension of federal funds to the
County; and detailed requirements to use the funds to promote integration.52
This case will impact states and municipalities throughout the United States. As
HUD Deputy Secretary Ron Sims declared, grantees are now “on notice.”53 Before they
certify compliance for affirmatively furthering fair housing, recipients of federal funds
should take care to conduct meaningful analyses of impediments well beyond articulation
of affordable housing strategies.
2.

HUD Final Guidance to Federal Financial Assistance Recipients
Regarding Title VI Prohibition Against National Origin

50

U.S. ex rel. Anti-Discrimination Center v. Westchester County, 495 F. Supp. 2d 375 (S.D.N.Y. 2007).
Id. at 375.
52
Michael Allen, No Certification, No Money, 78 PLANNING COMMISSIONERS J. 16 (2010). The County
was required “to develop 750 units of affordable housing in the whitest towns in Westchester and to
affirmatively market them to people of color.” Id. at 17.
53
Rob Breyemaier & Justin Massa, Putting CDBG Recipients on Notice, 18 POVERTY & RACE RES.
ACTION COUNCIL 5, at 11 (2009).
51

34

!"#$% &'())(*+,-./ 01(% 2*) 3(41.5 6,( 7()8% 19 6,( !1:%-./ ;(66<(8(.6
!" #$%&'($%&$) *+,-&" ./$',&01$ 2+3$)& 45 6%&+)0-+

The Journal News editorial of July 18 “Astorino Shirks Housing Duty” could not be more wrong. It is
precisely because I take my responsibilities as county executive seriously that I felt duty bound to
draw the line on the Department of Housing and Urban Development’s unprecedented, unwarranted,
and unhelpful overreaching with respect to the federal housing settlement.
Westchester’s fair and affordable housing settlement with the federal government was approved in
2009 by my predecessor Andrew Spano and the Board of Legislators. As a candidate for County
Executive, I opposed the settlement based on many of the concerns that are now proving true with
haunting effect.
But upon becoming county executive in January of 2010, it became my responsibility to carry out the
county’s obligations under the settlement. To that point, I am extremely proud of the progress made
by the county to date.
The county is about a year ahead of schedule when it comes to meeting the housing settlement’s
fundamental benchmark: building 750 units in 31 so-called “eligible” or mostly white communities over
seven years. The county has 164 units approved by the federal housing monitor. Of these, 154 units
have all their financing in place and 107 have building permits. Under the settlement, the county
needed only to have financing in place for 100 units and building permits for 50 units by the end of
2011. The county has an additional 102 units in the pipeline awaiting approvals.
This progress is a direct result of the county’s approach to work cooperatively with local
municipalities. So far, the county has conducted more than 300 meetings with local officials,
developers and nonprofit agencies, all with the goal of building consensus, avoiding litigation, and
fulfilling the settlement’s requirements.
So the issue is not Westchester County’s compliance. The issue is HUD’s backdoor attempts to force
Westchester County to take actions that are not in the settlement, that are beyond the county’s legal
authority and financial means and that threaten the progress made to date.
By its own admission, HUD is demanding that the county go beyond the “four corners of the
settlement.” Such a demand is unacceptable. The settlement is a fully negotiated contract. HUD has
no right to add new requirements.
There are a number of requirements in the settlement that I don’t like. For example, I don’t think it
makes any sense for Westchester to be required to spend a large portion of the settlement’s
$400,000 advertising budget to market the housing units to people who live outside the county when

there are more than enough Westchester residents who qualify. I also think the restrictions on seniors
moving into the units go too far, hurting a group in particular need of affordable housing. There are
also prohibitions on local workforce housing with preferences for police, firefighters, teachers and
volunteers. But because the settlement is a legally binding agreement, you live with what’s in it.
HUD’s approach is to unilaterally move the goalposts in the middle of the game. Its technique is to
repeatedly reject a routine document called an Analysis of Impediments (AI). The settlement calls on
the county to submit an AI that’s “acceptable” to HUD. The purpose of the AI is to outline obstacles to
fair housing choice, which the county has done. Prior to the settlement, HUD had never rejected an AI
by the county. But, now we are up to five rejections.
HUD is clearly using the AI to try to expand the terms of the settlement from a straight-forward
stipulation to build housing into an open-ended, Utopian integration order, which HUD then plans to
use as a model across the country.
The fundamental problem is that the facts, the law, economics, plain common sense, and the
settlement itself don’t support HUD’s ambitions.
In its rejection letters to the county, HUD accuses Westchester of having a “long history of
segregation.” But it offers no proof, nor is there any finding of fact or admission by the county in the
settlement. None.
What is true is that Westchester County, according to the most recent 2010 census, is one of the
most diverse places to live in the United States.
Westchester is the fourth most diverse county in New York, behind Brooklyn, Queens and the
Bronx, tied with Manhattan, and ahead of Staten Island.
If Westchester were a state, it would be the 7th most diverse in terms of Hispanic
representation and the 14th most diverse in terms of African-American representation.
Critics say that while Westchester is diverse, its African-American and Hispanic residents are not
evenly distributed throughout the county. True, but why? The forces at work here are economic – not
racial discrimination. Proof is in the fact that without any help from the settlement, the Hispanic
population of every municipality in Westchester increased over the last 10 years.
People have the right to live anywhere they like in Westchester and it’s a right I stand ready to
enforce to the full extent of the law. Where people live depends on the home they can afford. There
are lots of homes in Westchester I would like to own, but can’t afford. That’s not discrimination. That’s
economics.
Money aside, people move to communities where they have family ties, social networks,
transportation to get them to work, and a host of other factors on which they calculate future
happiness and success. In large measure the housing patterns of our country have been built around
the clustering of ethnic groups who came together to form support systems, maintain cultural
traditions and accumulate political power. Witness America’s history of Chinatowns, Little Italys, and
other ethnic enclaves.

But HUD sees a great social ill in this, which it calls de facto segregation and is trying to use the
settlement to cure it. Unfortunately and wrongly, HUD is only too willing to throw away common sense
and trample on individual rights in its quest for bureaucratic social perfection.
Evidence of HUD’s overreach includes the following unjustified demands:
That the county dismantle local zoning laws, a power HUD knows full well the county does not
possess as New York is a home rule state. The “specific zoning practices which must be
addressed” include limitations on the size, type and number of developments in a community;
lot size and density; and the number of bedrooms in a unit. In other words, all zoning.
Communities will be given 90 days to enact changes and the county is required “to take action
to counter community opposition,” which of course raises a host of First Amendment issues.
That half of the required 750 units have three bedrooms. This demand will dramatically
increase costs from the allocated $51.6 million to almost $100 million. The additional cost is
equivalent to an 8 percent increase in the county property tax levy.
That the selected sites be in “above average” school districts, a term it does not define and
arguably applies to every school district in the county. For example, the graduation rate for the
worst performing public high school in Westchester is above average when ranked on a
statewide basis.
That the county investigate and regulate the lending practices of banks and get involved in
loan modification efforts, activities that clearly go beyond the county’s expertise and regulatory
powers.
Why has this all come to a head now?
In rejecting the AI on July 13, HUD cancelled about $7 million in funding that goes to the county and
local municipalities. The consequences are both serious and bitterly ironic. Communities like
Peekskill, Port Chester, Mount Kisco and Ossining, which are not part of the settlement, will be
hardest hit from the loss of funding; and 18 county workers, including those responsible for
implementing the settlement, will lose their jobs in August.
I went public earlier this month to make sure everyone was aware of the full consequences of HUD’s
actions to try to force the county to accept the unacceptable.
On Wednesday, I will meet in Washington with HUD Secretary Shaun Donovan. My hope is that as
reasonable people we can work through our differences in ways that will benefit our county and
nation. Whatever the outcome, I will be there to carry out my full responsibilities as County Executive
and to protect the interests of the county and all its residents.
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C. Consolidate!Regional!Plans!into!a!Single!Statewide!Policy!Framework!(May! !Oct.!2014)!
The!Program!Manager!with!guidance!from!the!EC!and!Policy!Committee!will!develop!a!Statewide!
Development! Policy! Framework! that! articulates! statewide! priorities! for! achieving! each! of! the! six!
Livability!Principles!and!nine!Regional!Plans.!
!
D. Seek!Endorsement!of!the!Statewide!Policy!Framework!(December!2014! !January!2015)!
The! EC! will! seek! endorsement! of! the! plan! by! the! NH! Council! on! Resources! and! Development,!
predominantly! comprised! of! NH! SCI! state! agency! partners,! which! will! help! to! ensure! that! state!
agencies!institutionalize!the!plan!and!that!sources!of!funding!align!with!the!plan.!!The!plan!will!be!
presented!to!the!Governor!and!OEP!for!State!Government!endorsement!and!inclusion!within!the!
State!Development!Plan.!!!
!
E. Regional!Implementation!Support!and!Technical!Assistance!for!Communities!(Nov.! 14! !Jan.! 15)!
Each! plan! will! have! an! implementation! section! that! identifies! the! steps! the! region! will! take! to!
advance!its!priorities,!target!completion!dates!for!each!project,!a!champion!for!each!project,!and!
an! outline! of! the!funding! sources! available! to! support! each! project.! ! The! fact! that! local,! regional!
and! state! plans! will! all! be! aligned! with! one! another! means! that! capital! investments! will! also! be!
aligned.!!Once!the!regional!plans!are!in!place,!the!RPCs!will!begin!the!process!of!implementation!at!
the! local! level.! ! The! Policy! Committee! will! then! monitor! regional! and! state! progress! as! they!
implement! their!plans.! !Additionally,!
Community! Planning! Grant! Program! will! link! municipalities! with! the! financial! and! technical!
resources!to!implement!the!Regional!Plans!into!the!local!regulatory!framework.!
!
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